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capital or 50 percent of capital and shares
(excluding shares created by the use of mem-
ber reverse repurchase agreements).

(1) Secured borrowings. A corporate credit
union may borrow on a secured basis for li-
quidity purposes, but the maturity of the
borrowing may not exceed 30 days. Only a
credit union with core capital in excess of
five percent of its moving DANA may borrow
on a secured basis for nonliquidity purposes,
and the outstanding amount of secured bor-
rowing for nonliquidity purposes may not ex-
ceed an amount equal to the difference be-
tween core capital and five percent of mov-
ing DANA.

(2) Exclusions. CLF borrowings and bor-
rowed funds created by the use of member re-
verse repurchase agreements are excluded
from this limit.

§704.10 Investment action plan.

(a) Any corporate credit union in pos-
session of an investment, including a
derivative, that fails to meet a require-
ment of this part must, within 30 cal-
endar days of the failure, report the
failed investment to its board of direc-
tors, supervisory committee and the
OCCU Director. If the corporate credit
union does not sell the failed invest-
ment, and the investment continues to
fail to meet a requirement of this part,
the corporate credit union must, with-
in 30 calendar days of the failure, pro-
vide to the OCCU Director a written
action plan that addresses:

(1) The investment’s characteristics
and risks;

(2) The process to obtain and ade-
quately evaluate the investment’s mar-
ket pricing, cash flows, and risk;

(3) How the investment fits into the
credit union’s asset and liability man-
agement strategy;

(4) The impact that either holding or
selling the investment will have on the
corporate credit union’s earnings, li-
quidity, and capital in different inter-
est rate environments; and

(6) The likelihood that the invest-
ment may again pass the requirements
of this part.

(b) The OCCU Director may require,
for safety and soundness reasons, a
shorter time period for plan develop-
ment than that set forth in paragraph
(a) of this section.

(c) If the plan described in paragraph
(a) of this section is not approved by
the OCCU Director, the credit union

§704.11

must adhere to the OCCU Director’s di-
rected course of action.

[62 FR 12938, Mar. 19, 1997, as amended at 67
FR 65656, 65659, Oct. 25, 2002]

§704.11 Corporate Credit Union Serv-
ice Organizations (Corporate
CUSOs).

(a) A corporate CUSO is an entity
that:

(1) Is at least partly owned by a cor-
porate credit union;

(2) Primarily serves credit unions;

(3) Restricts its services to those re-
lated to the normal course of business
of credit unions; and

(4) Is structured as a corporation,
limited liability company, or limited
partnership under state law.

(b) Investment and loan limitations. (1)
The aggregate of all investments in
member and nonmember corporate
CUSOs must not exceed 15 percent of a
corporate credit union’s capital.

(2) The aggregate of all investments
in and loans to member and non-
member corporate CUSOs must not ex-
ceed 30 percent of a corporate credit
union’s capital. A corporate credit
union may lend to member and non-
member corporate CUSOs an additional
15 percent of capital if the loan is
collateralized by assets in which the
corporate has a perfected security in-
terest under state law.

(3) If the limitations in paragraphs
(b)(1) and (b)(2) of this section are
reached or exceeded because of the
profitability of the CUSO and the re-
lated GAAP valuation of the invest-
ment under the equity method without
an additional cash outlay by the cor-
porate, divestiture is not required. A
corporate credit union may continue to
invest up to the regulatory limit with-
out regard to the increase in the GAAP
valuation resulting from the corporate
CUSO’s profitability.

(c) Due diligence. A corporate credit
union must comply with the due dili-
gence requirements of §§723.5 and
723.6(f) through (j) of this chapter for
all loans to corporate CUSOs. This re-
quirement does not apply to loans ex-
cluded under §723.1(b).

(d) Separate entity. (1) A corporate
CUSO must be operated as an entity
separate from a corporate credit union.
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(2) A corporate credit union investing
in or lending to a corporate CUSO must
obtain a written legal opinion that
concludes the corporate CUSO is orga-
nized and operated in a manner that
the corporate credit union will not rea-
sonably be held liable for the obliga-
tions of the corporate CUSO. This opin-
ion must address factors that have led
courts to “pierce the corporate veil,”
such as inadequate capitalization, lack
of corporate identity, common boards
of directors and employees, control of
one entity over another, and lack of
separate books and records.

(e) Prohibited activities. A corporate
credit union may not use this author-
ity to acquire control, directly or indi-
rectly, of another depository financial
institution or to invest in shares,
stocks, or obligations of an insurance
company, trade association, liquidity
facility, or similar organization.

(f) An official of a corporate credit
union which has invested in or loaned
to a corporate CUSO may not receive,
either directly or indirectly, any sal-
ary, commission, investment income,
or other income, compensation, or con-
sideration from the corporate CUSO.
This prohibition also extends to imme-
diate family members of officials.

(g) Prior to making an investment in
or loan to a corporate CUSO, a cor-
porate credit union must obtain a writ-
ten agreement that the corporate
CUSO will:

(1) Follow GAAP;

(2) Provide financial statements to
the corporate credit union at least
quarterly;

(3) Obtain an annual CPA opinion
audit and provide a copy to the cor-
porate credit union. A wholly owned or
majority owned CUSO is not required
to obtain a separate annual audit if it
is included in the corporate -credit
union’s annual consolidated audit; and

(4) Allow the auditor, board of direc-
tors, and NCUA complete access to its
books, records, and any other pertinent
documentation.

(h) Corporate credit union authority
to invest in or loan to a CUSO is lim-
ited to that provided in this section. A
corporate credit union is not author-

12 CFR Ch. VII (1-1-11 Edition)

ized to invest in or loan to a CUSO
under part 712 of this chapter.

[62 FR 12938, Mar. 19, 1997, as amended at 63
FR 10756, Mar. 5, 1998; 67 FR 65656, Oct. 25,
2002; 68 FR 56550, Oct. 1, 2003]

EFFECTIVE DATE NOTE: At 75 FR 64843, Oct.
20, 2010, §704.11 was revised, effective Jan. 18,
2011. For the convenience of the user, the re-
vised text is set forth as follows:

§704.11 Corporate Credit Union Service Or-
ganizations (Corporate CUSOs).

(a) A corporate CUSO is an entity that:

(1) Is at least partly owned by a corporate
credit union;

(2) Primarily serves credit unions;

(3) Restricts its services to those related to
the normal course of business of credit
unions as specified in paragraph (e) of this
section; and

(4) Is structured as a corporation, limited
liability company, or limited partnership
under state law.

(b) Investment and loan limitations. (1) The
aggregate of all investments in member and
non-member corporate CUSOs must not ex-
ceed 15 percent of a corporate credit union’s
capital.

(2) The aggregate of all investments in and
loans to member and nonmember corporate
CUSOs must not exceed 30 percent of a cor-
porate credit union’s capital. A corporate
credit union may lend to member and non-
member corporate CUSOs an additional 15
percent of capital if the loan is collateralized
by assets in which the corporate has a per-
fected security interest under state law.

(3) If the limitations in paragraphs (b)(1)
and (b)(2) of this section are reached or ex-
ceeded because of the profitability of the
CUSO and the related GAAP valuation of the
investment under the equity method without
an additional cash outlay by the corporate,
divestiture is not required. A corporate cred-
it union may continue to invest up to the
regulatory limit without regard to the in-
crease in the GAAP valuation resulting from
the corporate CUSO’s profitability.

(c) Due diligence. A corporate credit union
must comply with the due diligence require-
ments of §§723.5 and 723.6(f) through (j) of
this chapter for all loans to corporate
CUSOs. This requirement does not apply to
loans excluded under §723.1(b).

(d) Separate entity. (1) A corporate CUSO
must be operated as an entity separate from
a corporate credit union.

(2) A corporate credit union investing in or
lending to a corporate CUSO must obtain a
written legal opinion that concludes the cor-
porate CUSO is organized and operated in a
manner that the corporate credit union will
not reasonably be held liable for the obliga-
tions of the corporate CUSO. This opinion
must address factors that have led courts to
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“pierce the corporate veil,” such as inad-
equate capitalization, lack of corporate iden-
tity, common boards of directors and em-
ployees, control of one entity over another,
and lack of separate books and records.

(e). Permissible activities. (1) Beginning on
April 18, 2011, a corporate CUSO must agree
to limit its activities to:

(i) Brokerage services,

(ii) Investment advisory services, and

(iii) Other categories of activities as ap-
proved in writing by NCUA and published on
NCUA’s Web site.

(2) A corporate credit union must divest
from any CUSO that is engaged in activities
not approved by NCUA under paragraph
(e)(1) of this section. A corporate credit
union may take until October 20, 2011 to di-
vest itself from a CUSO engaging in one or
more unapproved activities, but only if the
CUSO was engaging in those activities before
October 20, 2010 and the corporate credit
union can establish that those activities sat-
isfied the requirements of this section as it
existed before October 20, 2010.

(3) Once NCUA has approved an activity
and published that activity on its Web site
as provided for in paragraph (e)(1)(iii) of this
section, NCUA will not remove that par-
ticular activity the approved list, or make
substantial changes to the content or de-
scription of that approved activity, except
through the formal rulemaking process.

(f) An official of a corporate credit union
which has invested in or loaned to a cor-
porate CUSO may not receive, either di-
rectly or indirectly, any salary, commission,
investment income, or other income, com-
pensation, or consideration from the cor-
porate CUSO. This prohibition also extends
to immediate family members of officials.

(g) Prior to making an investment in or
loan to a corporate CUSO, a corporate credit
union must obtain a written agreement that
the CUSO:

(1) Will follow GAAP;

(2) Will provide financial statements to the
corporate credit union at least quarterly;

(3) Will obtain an annual CPA opinion
audit and provide a copy to the corporate
credit union. A wholly owned or majority
owned CUSO is not required to obtain a sepa-
rate annual audit if it is included in the cor-
porate credit union’s annual consolidated
audit;

(4) Will not acquire control, directly or in-
directly, of another depository financial in-
stitution or to invest in shares, stocks, or
obligations of an insurance company, trade
association, liquidity facility, or similar or-
ganization;

(5) Will allow the auditor, board of direc-
tors, and NCUA complete access to its per-
sonnel, facilities, equipment, books, records,
and any other documentation that the audi-
tor, directors, or NCUA deem pertinent; and

§704.12

(6) Will comply with all the requirements
of this section.

(h) Corporate credit union authority to in-
vest in or loan to a CUSO is limited to that
provided in this section. A corporate credit
union is not authorized to invest in or loan
to a CUSO under part 712 of this chapter.

§704.12 Permissible services.

(a) Preapproved services. A corporate
credit union may provide to members
the preapproved services set out in this
section. NCUA may at any time, based
upon supervisory, legal, or safety and
soundness reasons, limit or prohibit
any preapproved service. The specific
activities listed within each
preapproved category are provided as
illustrations of activities permissible
under the particular category, not as
an exclusive or exhaustive list.

(1) Correspondent services agreement. A
corporate credit union may only pro-
vide financial services to nonmembers
through a correspondent services
agreement. A correspondent services
agreement is an agreement between
two corporate credit unions, whereby
one of the corporate credit unions
agrees to provide services to the other
corporate credit union or its members.

(2) Credit and investment services.
Credit and investment services are ad-
visory and consulting activities that
assist the member in lending or invest-
ment management. These services may
include loan reviews, investment port-
folio reviews and investment advisory
services.

(3) Electronic financial services. Elec-
tronic financial services are any serv-
ices, products, functions, or activities
that a corporate credit union is other-
wise authorized to perform, provide or
deliver to its members but performed
through electronic means. Electronic
services may include automated teller
machines, online transaction proc-
essing through a website, website
hosting services, account aggregation
services, and internet access services
to perform or deliver products or serv-
ices to members.

(4) Ezxcess capacity. Excess capacity is
the excess use or capacity remaining in
facilities, equipment or services that: a
corporate credit union properly in-
vested in or established, in good faith,
with the intent of serving its members;
and it reasonably anticipates will be
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